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' SUMMONS (Filed November 10, 1472) 3a 
Cluited States District Court 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


N v age Neh ney 


CIVIL ACTION FILE No 


VK Gv 4oos 
SANUEL KOPET, 
Plaintiff SUMMONS 


Vv. 
ESQUIRE REALTY COMPANY, BENJAMIN 
KAUFHAN, GERALD S. KAUFMAN and 
NATHAN P. JACOBS, 
Defendants 
To the above named Defendants : 
You are hereby summoned and required to serve upon 
KASS, GOODKIND, WECHSLER & GERSTEIN, 


plaintiff’s attorney s, whose address is 


122 East 42nd Street, New York, New York 10017 


an answer to the complaint which is herewith served upon you, within ten days after service of this 


summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. 


soiiaalttas os bolas hives shan... AS 


i Clerk of Court. 
fe Se TS Pee 
Deputy Clerk, 


Date: October 30, 1972 {Seal of Court] 


BO 


COMPLAINT (CLASS ACTION) (Filed October 30, 1972) he 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ie ai es ab far oe Gb tn el ns ws Sak Heke ow ase ee Sp es ell ea a 
COMPLAINT 
SAMUEL KOPET, 
CLASS ACTION 
Plainticr., 
PLAINTIFF DEMANDS TRIAL 
-arainst- 
BY JURY 
ESQUIRE REALTY COMPANY, BENJAMIN 
RAUPUAN , GERALD S. KAUFMAN and 
NATYAN P, JACOBS, : Index No. 
a ae <0 AP r 
Defendants. : ih ee. odS 
€ ce Pi , :) 
sais ee das sib pines ea nar Seta aan ab entiation oo exddt on ara Co a X ic 


Plaintiff, by his attorneys, Kass, Goodkind, Wechsler 


except Pararraph 3 which is allefed upon knowledge. 


1. (a) The jurisdiction of this Court is based upon 
Section 22 of the Securities Act of 1933, as amended ("Securities 
Act"), Section 27 of the Securities Exchange Act of 1934, as 
amended ("Exchange Act"), and the principles of pendent juris- 


diction. ee 
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(bo) This action arises under Sections 5, 12 and 


17 of the Securities Act, Section 10(b) of the Exchange Act, 
Rule 10(b)5 promulgated thereunder, Section 352e of the General 
Business Law of the State of New York and Section 99 of the 


Partnership Law of the State of New York. 
2. Class Action allegations: 


(a) A class action is alleged pursuant to Rule 


23(b)(3), F.R.C.P. 


(b) The class consists of (a) all of the limited 


& Gerstein, alleges the following upon information and belief, 


Sa 
partners of the Esquire Realty Company ("Esquire") who purchased 


additional Limited Partnership Interests (the "Securities") 
pursuant to a letter dated November 1, 1971, a copy of which is 
attached hereto as Exhibit "A", and (b) all past and present 
holders of the Securities and the Limited Partnership Interests 
issued pursuant to a Prospectus dated Aurcust 2, 1962 (the 


"Participatiors"). 


(c) Plaintiff is a member of said class; his 
claims are typical of the claims of all class members. lie can 


fairly and acequately protect the interests of the class. 


(d) The comnon questions of fact include: 
Whether the aefendants made an offer to sell securities without 
an effective recistration statement with respect to such 
securities, whether defendants violated Sections 5, 12 and 17 of 
the Securities Act, Section 10(b) of the Exchange Act, Rule 
10(b)5 promulgated thereunder, Section 352e of the General 
Business Law of the 2nte of New York with respect to the 
members of subclass (a) and whether defendants have failed to 
provide the members of subclass (bd) with certified financial 


statements as required by the partnership agreement. 


(e) The comnon questions of law include: The 


liability of the defendants to members of subclass (a) by 
reason of the securities laws and the General Business Law of 
the State of lew York and to members of subclass (b) by reason 
of Section 99 of the Partnership Law of the State of New York 
and the Partnership Agreement dated April 30, 1962 (the "Agree- 


& 
ment") 


i 


6a 
(f) The class consists of in excess of 400 
persons; the precise number cannot be ascertained at this time. 


Joindaer of all class members is impracticable. 


(g) The questions of law and fact common to th- 
members of the class predominate over any questions affecting 


individual meimnbers. 


(h) The class action is superior to other 
available methods for the fair and efficient adjudication of 


tne controversy. 


3. Plaintiff purchased $15,000 of Participations of 
Esquire on or about August 2, 1962 and is still the owner of 
such partnership interests. In addition, plaintiff pur:hased 


21,250 of the Securities on or about November 6, 1972. 


4, Plaintiff brings this action on his own behalf 
and representatively on behalf of all persons described in 


Paragraph 2(b) hereof. 


S. (a) Defendant Esquire is a limited partnership 
organized under the laws of the State of New York on April 30, 
1962 for the purpose of acquiring the .ee interest in the 
Esquire building in Chicago and a tract of land in Lodi, New 
Jersey on which there is standing a self-service discount 
cepartment store. The leasing of these properties constitutes 
the are business of Esquire. Esquire maintains its principal 


place iness in the City, County and State of New York. 


(bo) Defendant Nathan P. Jacobs resides at 71 


Wellington Avenue, City of New Rochelle, County of Westchester. 


7a 
(c) Defendant Benjamin Kaufman resides at 1056 


Fifth Avenue, City, County and State of New York. 


(d) Defendan. Gerald S. Kaufman resides at 110. 


East 87th Street, City, County and State of New York. 


- (e) Defendants Benjamin Kaufman, Gerald S. 
Kaufman and lNiathan P. Jacobs are three of the general partners 
of Esquire, were instrumental in the formation of Esquire, and 
by reason of their position as general partners are in control 


of Esquire. 
COUN.’ I 


6. On November 1,.1971, Esquire sent a letter to 


each member of the class which stated in pertinent part: 


"Your General Partners by t’:s lei.ter, offer 
to vou and each of the other Lim. ed Partners 
ef tne Esauire Realty Comp? *; thc opportunity 
to invest your vro rata shzce of the $200,000 
as additional partnershipnv capital. If you 
particinate in this investmen., your income 
pursuant to the Partnershiv Agreement shall 
be increased by a sum which on an annual 
basis will be equivalent to 9-1/2% of your 
adaitional canital investment. If you, or 
any of the other Limited Partners, do not 
desire to make such additional investment, 
the General Partners arree to invest the 
difference between the additional capital so 
contributed by the Limited Partners as a 
r-sult ct this letter and the required sum of 
$200,000. 


7. No prosrectus or information of any kind other 
than that contained in the letter dated November 1, 1971 


accompanied said letter. Neither was there any registration 


statement in effect with respect to such securities. 
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8. In connection with the transaction described 


above, the defendants have unlawfully, directly or indirectly, 


without a reristration statement in effect as to the securities: 


(a) Made use of the mails and means and 
instrumentalities of interstate commerce to sell 
such securities through the use or medium of any 


prospectus or otherwise; 


(b>) Carried or caused to be carried through 


the mails and instrumentalities of interstate 
commerce such securities for the purpose of sale 


or for delivery after sale; 


(c) Carried or caused to te carried through 
the mails and in interstate commerce such securities 
for the purpose of sale or for delivery after sale 
unaccompanied by a prospectus that met the require- 
ments of subsection (a) of Section 10 of the 


Securities Act; 


(d) Made use of the mails and instrumentalities 
of interstate commerce to offer to sell such 
securities for which no registration statement had 


been filed. 


9. By reason of the foregoing, defendants have 
violated Sections 5 and 12 of the Securities Act and the 


pl.‘ntiff and the class he represents have been damaged. 
COUNT II 


10. Plaintiff repeats and realleges all the foregoing 
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paragraphs of this complaint as if herein set forth at length. 


ll. The aforesaid letter was materially false and 
misleading. It failed to disclose that the interest of thse 
members of the class who did not participate in the offering 
of the additional 4200,000 of securities would be diluted. 
Neither was any information of any kind relating to the value 
of the underlying real estate or the interest of the partnership 
in the underlying real estate furnished. As a result of the 
failure by Esquire to furnish any information concerning the 
additional offering, the limited partners did not have informa- 


tion on the basis of which an investment decision could be made, 


12. Py reason of the foregoing, defendants have, 
directly and indirectly, by use of the mails and of the means 


and instrumentalities of interstate commerce: 


(a) Employed devices, schemes and artifices 


to defraud; 


(b) Made untrue statements of material facts 


and omitted to state material facts necessary in 


order to make the statements made, in light of the 
circumstances in which they were made, not mis- 


leading; and 


(c) Engaged in acts, practices and the courses 
of business which operated and would operate as a 


fraud. 


13. By reason of the foregoing, defendants have 


violated Section 17 of the Securities Act, Section 10(b) of the 


10a 
Exchange Act and Rule 10(b)(5) promulgated thereunder, wheret 


piaintiff and the class he represents have been damaged. 


COUNT III 


14, Plaintiff repeats and realleges all the foregoi: 


pararraphs of this complaint with the same effect as if herei 


set forth at length. 


15. By reason of the foregoing, defendants have mac 
@ public offering and sale in and from the State of New York 
sec’ ties constituted of limited partnership interests witho 
theie having been filed with the Department of Law of the Sta 
of New York prior to such offering, a written statement or 
statements concerning the cortemplated offering in violation 
Section 352e of the General Business Law of the State of New 
Yerk, wnereby plaintiff and the class he represents have been 


damaged. 
COUNT IV 


16. Pleintiff repeats and realleges each and every 
allegation contained in Paragraphs 1 through 5 hereof as if t 


same had been set forth at length 


17. The prospectus dated August 2, 1962 provides in 
pertinent part that: "The partnership will provide annual 
reports including 2 balance sheet and profit and loss stateme: 


certified by an independent certified public accountant." 


18. No such annual reports, certified or otherwise, 


have ever been provided to any members of the class, whereby 


Ila 
defendants have violated the Agreement and plaintiff and the 


class he represents have been damaged. 
COUNT V 


19. Plaintiff repeats and realleges each and every 
allegation contained in Paragraphs 1 through S, 27 and 38 


hereof as if the same had been set forth herein at length. 


20. Defendants have failed and still fail to account 
fully to the class for the profits of Esquire in violation of 


Section 99 of the Partnership Law of the State of New York. 


21. Plaintiff does not know and cannot ascertain 


without an accounting by the defendants what money and property 


have teen received by the defendants in connection with Esquire, 


what money has been paid ana disbursed and for what purposes, 
and what money and other property now remain in the possession 
of tne defendants to hich the members of the class are 


entitled to their nro rata share. 


WHEREFORE, plaintiff prays for judgment: 


(a) rescinding the offering to the limited 


partners; 


(b) permanently enjoining the defendants from 
further violations of the Securities Act, the 
Exchange Act and Section 352e of the Gereral Business 


Law of the State of New York; 


(c) requiring that an accounting be had between 


defendants and the class of the acts and doings of 


12a 


tne defendants and of the monies and other properties 
received, sold and disbursed by defendants in connec- 


tion with Esquire. 


(d) requiring defendants to pay to plaintiff 


and the class he represents a sum equal to the 
| damages they have sustained; 


(e) awardirg plaintiff the reasonable costs of 


this action including reasonable counsel and 


accounting fees; and 


(f) granting such other and further relief as 


the Court may deem proper. 


KASS, GOODKIND, WECHSLER & GERSTEIN 


aur is 
Pacmag) See ) 
By 3 Pe } / LL, if. Ay 5 as 
A Member of the Firm 

Attorneys for Plaintiff 
122 East 4end Street 
New York, New Yori 10017 
(212) 07-8570 
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OREGON 9-8350 Scite 1001 


OFFICE OF THE UNDERSIGNED 
10 EAS 40TH STREET 
NEW YORK, N. Y. 10016 


November 1, 1971 


RE: ESQUIRE REALTY COMPANY 


Dear Investor: 


On November 24, 1971, the existing mortgage ba.ance of approximately 
$200,000.00 on the Lodi Shopping Center, known as Modells Shoppers 
World, shall become due and payable. It is the obligation of the 


Esquire Realty Company, the owners of the Lodi Shopping Center, to 
pay such balance. 


In 1974, the first mortgage on the Esquire Building in Chicago, 
Illinois (which is also owned by the Esquire Realty Company) shail 
become due. Your General Partners feel that, at that time, with 
both properties free and clear of any mortgages, the most favorable 
refinancing possibilities shall be available to the Company. There- 


fore, the General Partners have decided that the Company will satisfy 
the mortgage balance with additional capital to be invested in the 
Company in the following manner. 


Your General Partners by this letter, offer to you and each 

of the other Limited Partners of the Esquire Realty Company 

the opportunity to invest your pro rata share of the 
$200,000.00, as additional partnership capital. If you par- 
ticipate in this investment, your income pursuant Co the 
Partnership Agreement shall be increased by a sum which on 

an annual basis will be equivalent to 9-1/2% of your additional 
capital investment. If you, or any of the other Limited Part- 
ners, do not desire to make such additional investment, tne 
General Partners agree to invest the difference between the ad- 
ditional capital so contributed by the Limited Partners as a 
result of this letter and the required sum of $200,000.00. 


Very truly yours, 


ESQUIRE REALTY COMPANY 


we Fa 

By / _ ae % / oot ree r 
Benjamin Kaufman 
General Partner 


— LETAL TPMT ty 6A emir TS Fs erie ————— = i 
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OFFICE OF '"sHE UNDERSIGNED 
10 EAST 401TH STREET 
NEW YORE, N. Y. 10016 


Esquire Realty Company Page Two November 1, 1971 


Instructions: 
SSCS SLEEVE. 


If you desire to participate as aforesaid to the extent of the in- 
vestment set forth eat the foot of this letter, kindly sign your 
name in the space indicated below and return your signed copy of 
this letter together with your c.:ieck in the enclosed, stamped and 
self-addressed envelope, by no later than November 15, 1971. You 
may retain one copy of this letter for your records, If we do 

not receive your check by November 15, 1971, then and in that event, 
it shall be ass.imed that you do not wish to participate, 


THE UNDERSIGNED accepts the offer abr made and encloses herewith 
his check to the order of ESQUIRE REA.’ /’ COMPANY in the sum of 


WIS: ae * 


(Sign here if you wish to participatc 


ANSWER (Filed January 17, 1973) 
UNITE) STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL KOPET, 
Plaintiff, : 72 Civ. 4605 
: ANSWER OF DEFENDANTS 
-against- ESQUIRE REALTY COMPANY, 
: BENJAMIN KAUFMAN, 
GERALD S$. KAUFMAN and 

ESQUIRE REALTY COMPANY, BENJAMIN : NATHAN P, JACOBS 
KAUFMAN, GERALD S. KAUFMAN and 
NATHAN P. JACOBS, 


Defendants. 


Defendants Esquire Realty Company, Benjamin Kaufman, 
Gerald S. Vinufman and Nathan P. Jacobs answering the complaint 


herein: 
Deny the allegations of paragraphs ma" ond “2”. 


2. Deny the allegations of paragraph "3" except defendants 


admit that at one time plaintiff was the owner of a $15,000 


participation as a limited partner of Esquire Realty Company. 
Defendants lack sufficient knowledge to form a belief as to 


whether plaintiff is still the owner of such participation. 


3. Admit the allegations of paragraph "5" except that 
defendants Nathan P. Jacobs and Gerald Kaufman deny they 
reside at the addresses alleged in subparagraphs (b) and (c), 


re3nectively. 


| 


IN ANSWER TO COUNT I , 16a 


4. Deny the allegations of paragraph "8" and "9". 


| 
| 
| 


5. Deny the allegations of paragraphs "10" through "13". 


IN ANSWER TO COUNT ILI 


6. Deny the allegations of paragraphs "14" and "15". 


IN ANSWER TO COUNT IV 


7. Deny the allegations of '16" and "18", 


IN_ANSWER TO_COUNT Vv 


w@ 


8. Deny the allegations of paragraphs "19" through "2". 


i.3 AND FOR AFFIRMATIVE DEFENSES 


PIPST. Plaintiff will not and cannot fairly and 
adequately represent and protect the class alleged in 
paragreph "2" and his alleged claim is not typical of the 


claims, if any, of the class. 


SECOND. Counts I and IL fail to state a claim upon 


which relief of any kind can be granted against defendants. 


7a 
THIRD. The court lacks jurisdiction of the claims 


asserted in Counts III, IV and V by plaintiff class because ! 


the amount actually in controversy is less than ten thousand 
dollars, exclusive of interest and costs, and because plaintif 


and defendants are citizens of the same state. 


FOURTH. The members of the class under Counts III, Iv 
and V having alleged claims, if any, that meet the jurisdic- 
tional requirements as to dollar amount and diversity of . 
citizenship are not so numerous as to make joinder of all. 


members impracticable. 


CBliti/ {OE "i 
HERMAN ODELL rte 
One New York Plaza 
New York, New York 10004. 
483-1727 
Attorney of Recurd for Defendants 
Esquire Realty, Benjamin 
Kaufman, Geraid S. Kaufman and 
Nathan P, Jacobs 


at 


Nathan M. Sokolski 


10 i:. 40th Street 
New York, Mew York 10016 


ese sesso semen 


of / id 
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| violation of Section 3523<00r the New York Generel, Business 
Law, by- failing to fife m prospettus with the !New York 

| ‘ aa ee a “4 » ,8* 

| Department of Law’in connetttun ‘with ‘the “1971 offer. 
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NOTICE OF MOTION FOR COUNSEL FEES (Dated June 12, 1974) 
'UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NBW YORK 


‘SAMUEL KOPET, 


iI 


Plaintiff, 72 Civ. 4605 (C.M.M.) 


-against- NOTICE OF MOTION 
FOR COUNSEL FEES 


ESQUIRE REALTY COMPANY, BENJAMIN KAUFMAN, 
GERALD S, KAUFMAN and NATHAN P, JACOBS, 


i in rN 


os 2k 
PLEASE TAKE NOTICE that upon the affidavit of DAVID M, 
‘GERSTEIN, sworn to June 11, 1974, and the prior proceedings and 


papers filed in this action, the undersigned will move this Court 


‘at a Motion Term thereof to be 1» d in Room 110, United States 


Court House, Foley Square, New York, New York 10007, on June oY, 
1974, at 19:00 a.m., or as soon thereafter as counsel can be heard, 
for an order. 

(a) awarding plaintiff counsel fees in the sum of 
p25,00 °. plus disbursements of $331.41; and 

(b) directing defendénts Benjamin Kaufman and Nathan 
P, Jacobs or, in the alternative, defendant Esquire Realty Company 
to pay said counsel fees and di: ,ursements, 

PLEASE TAKE FURTHER NOTICE, that you are required to 
serve opposing papers upon the undersigned within the time limit 


specified by the Rules of this Court. 


' Dated: New Yerk, New York Yours, etc. 


June le, 1974 
KASS, GOODKIND, WECHSLER 
& GERSTEIN 


Member of th rm 
Attorneys for Plaintiff 
122 East 4?nd Street 
New York, N.Y. 10017 
(212) 867-8570 


AFFIDAVIT OF DAVID M, GERSTEIN IN SUPPORT OF MOTION 
| UNITED STATES DISTRICT COURT 

| SOUTHE®N DISTRICT OF NEW YORK 

| me mnwe tte ee ee en eee nn eens x 


| SAMUEL KOPET, 


i Plaintiff, : 72 Civ 4605 (C.M.M.) ’ 


-against- : AFFIDAVIT SUBMITTED IN 

SUPPORT OF PLAINTIFF'S 

| ESQUIRE REALTY COMPANY, BENJAMIN : APPLICATION FOR LEGAL 
|. KAUFMAN, GERALD S. KAUFMAN and ee 


NATHAN P, JACOBS, 


Defendants, 


| STATE OF NEW YORK ) 
: 88.3: 
COUNTY OF NEW YORK) 


DAVID M. GERSTEIN, being duly sworn, deposes and says; 


1. I am a member of th« firm of Kass, Goodkind, 
Wechsler & Gerstein, ("plaintiff's law firm") attorneys for 
the plaintiff in this class action. Stuart Wechsler, another 
member of the firm and I have been the partners in charge of this 
litigation since its inception in October of 1972. I am fully 
familiar with the facts set forth in this affidavit. 
Nature of the Motion 
2. This affivavit is submitted in support of plain- 
tiff's motion for an order awarding counsel fees to plaintiff 
in the sum of $25,000.00 (plus disbursements in the sum of 
$331.41, itemized in Exhibit "I" hereto) to be paid by the a 
; indivi’ sl defendants herein or, alternatively, to be paid by 
| defendant Esquire Realty Company ("Esquire"). 
Nature of the Action 
3. This action was brought on behalf of plaintiff and 
all limited partners of Esquire similar); situated in an effort 


30a 
vo remedy two breaches of duty on the part of the defendant 


general partners as follows; 

(a) The defendant general partners, acting on 
behalf of Esquire, sent a letter dated November 1, 1971 (the 
"Letter"), to all of the then existing limited partners of 
. £squire, which offered an additional $200,000 worth of limited 
| partnership interests. This offering was a public offering 
made without any effective registration statement or prospectus. 


Limited partners of Esquire purchased an aggregate of $131,250 


of additional limited partnership interests as a result of such 


offering. 

(0) The Limited Partnership Agreement of 
Esquire and the original Prospectus of Esquire which was 
distributed in connection with its 1962 public offering of 
limited partnership interests required that an annual financial 
report, certified by an independent certified public accountant, 
be furnished to each limited partner. Despite such requirement, 
the general partners of Esquire had never sent any certified 
< financial statements to the limited partners who were kept in 


the dark with respect to the financial affairs of Esquire. 


4, The following is a more detailed description of 
the counts of the complaint here‘n; 
(a) Count I of the complaint charged defendants 
with violating Sections 5 and 12 of the Securities Act of 1933 
(the "33 ‘ct") by selling and offering to sell, by means of 
the Lette: $200,000 of additional limited partnership interests 


in Fsquive without an effective registration statement. 


[} 

fr 3la 
} (b) Count II charged defendants with violating 

1 Section 10(b) of the Securities Exchanme Act of 1934 (the "34 
Act") and Rule 10b-5 promulgated thereunder and Section 17 of the 
33 Act by selling and offering to sell the securities by means of 
the Letter which contained untrue statements of fact and omitted 
to state material facts necessary to make the statements made 

not misleading. 

(c) Count III charged defendants with making a public 
offering and sale of securities in the State of New York without 
first filing with the Department of Law of the State of New York, 
as required by Section 352e of the New York State General Busines 
Law. 
| (d) Count IV charged defendants with failing to pro- 
vide annual certified financial statements to the limited part- 
| ners. 

(e) Count V sought an accounting of the profits real- 
ized and expenditures made by Esquire. 
Results Achieved and Benefits Realized 
Failure to Account 
. Prior to this action, the defendant general part- 
ners had managed and controlled Esquire as if it were a private 
fiefdom. From the time of its organization, in 1962, they had 
' supplied negligible information to the limited partner investors. 
Despite the fact that the Limited Partnership Agreement and the 
Esquire Prospectus required that each limited partner be furnish- 
ed with a financial statement on an annual basis, certified by 


independent public accountants, such statements ha‘ never been 


furnished. An essential fact concealed was that defendants 


32a 


i Benjamin Kaufman and Nathan Jacobs had borrowed tens of thousands 


|, Of dollars from Fsquire between 1962 and 1972. In addition, prior 


i} 
|! 


to the public offering of November 1, 1971, adjudicated in this 
action to be in violation of Sections 5 and 12 of the 33 Act, 

defendants Kaufman and Jacobs caused a Substantially identical 

: public offering to be made of additional limited partnership in- 
terests in Esquire without the filing of a registration statement 

: or distribution of a prospectus. In other words, prior to this 

‘| action, the defendant general partners had wholly disregarded the 


contractual and statutory rights of the limited pertners. 


6. The only information revealed to the limited part- 
ners during the entire period from 1962 until October 30, 1972, 
‘| when this action was commenced, was contained in annual skzletal 
balance sheets and statements of profit and loss, which were un- 
| audited, without footnotes and in such a form as to convey minimal 


| Information and conceal essential facts. 


7. The fact that defendants Benjamin Kaufman and 
Nathan P. Jacobs had borrowed thousands of dollars from Esquire 
' had not been previously disclosed to or known by any of the 
limited partners. As the result of this action, such fact was 
revealed in the following manner: On February 5, 1973, plaint:°f 
‘moved for summary Judgment. The moving affidavit of Stuart D. 
‘Wechsler, sworn to February 5, 1973, stated that although the 
|, ESquire Limited Partnership Agreement had required the general 
: partners to provide the limited part. -s with certified financial 


reports, such reports had never been furnished. To defend against 


that motion, defendants submitted an affidavit of defendant — 


a 
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; Benjamin Kaufman dated May 21, 1973 and filed with this Court, as 


| exhibits, copies of certified financial statements for the two 


! 
' 


' 
' 


| years ended Decembex' 31, 1970 and December 31, 1971. The sub- 


mission of such financial statements constituted the first time 


, that any certified financial ctatements relating to Esquire had 


| ever been mace public. Such financial statements had never pre- 


viously been sent to or seen by the limited partners and, in fact, 


had never even been previously prepared or available for inspect- 


‘ion by anyone, despite a claim by Mr. Kaufman in his effidavit that 


‘ such financial statements had always been available for inspection 


The opinion letters of the accountants who had prepared those 


' financial statements and which accompanied those statements were 


dated May 18, 1975 and May 21, 1973, respectively, only five and 
three days respectively before the return date of plaintiff's 


motion for summary judgment. Although Mr. Kaufman claimed that 


, Such statements had always been available for inspection, it would 


have been impossible to inspect 1970 and 1971 financial etatements 
which had not been prepared until May of 1973. Such facts evi- 
dence that the audited financial statements for those years were 
prepared solely because of the bringing of this action. Copies of 
such financial statements and opinion letters were previously 


submitted to this Court in connection with said motion. 


8. <A reading of page 8 of Mr. Kaufman's affidavit of 
May 21, 1973 reveals the following additional statements: mn 
"The audited statements for the years 1963 through 
1971 are beirnj Xeroxed and copies thereof will be given to the 
attorneys for plaintiff on May 22, 1973. 


"The 1972 audited statement will be given to plain- 


tiff's attorneys within two (2) weeks from the date hereof." 


|; defendants' attorneys, delivered to this Court the certified 


_ ing, said statements is annexed hereto as Exhibit "A". On June 5, 


' on file with this Court. 


Bien 
On June 5, 1973, Nathaniel M. Sokolski, one of the 


financial statements referred to in Mr. Kaufman's affidavit. A 


copy of the letter of Mr. Sokolski, dated May 23, 1973, accompany- 


1973, Mr. Sokolski delivered to this Court a certified financial 
statement for the vear 1972. A copy of his letter of June 5, 1973 


which accompanied the statement is annexed hereto as Exhibit "B". 


9. In addition, in June of 1973, the 1972 certified 
statement was sent to all limited partners of Esquire. This was 
the first time in the history of Esquire that this had ever been 


done! 


All of the above financial statements are also presently 


In other words, solely as the result of the bringing of 
this action, all of the limited partners of Esquire received a 
financial statement for the fiscal year ended December 31, 1972 
and plaintiff's attorneys, as the de facto representative of the 
limited partners, were able to obtain certified financial state- 
ments for all other years since the inception of the limited 
partnership. 

10. In April of 1974, the defendant general 
partners also sent a certified financial statement for the 1973 


yeer, furthe evidence of the benefits achieved by this action. 


ll. A reading of the certified financial statements 
submitted to this Court suffices, without more, to show why the 


defendant general partners had kept the limited partners in the 


Schedule 1l of each statement reveals the extensive bor- 


| dark. 


i 
rowings ty defendants Kaufman and Jacobs. The following table, 
taken from such certified financial statements, sets forth the 


‘ amounts of the borrowings, repayments und balances owing for each 


i year: 


'' December 


As of Balance receiv- 
able at bergin- 


ning of period 


Closing 
balance 


$ 51,938.05 
44,688.50 


Borrowings Repayments 


($200,277.75) $252,215.80 None 


51,938.05 Not available $ 7,849.45 


44,688.50 
44,688.50 
43,615.59 
42,115.59 
77,115.59 
57,115.59 
74,115.59 
74,115.59 
84,115.59 


None 
None 


None 


75,000. 


None 
80,000 


70,000 


195,000. 
65,000. 


-00 
.00 


00 


00 


None 
1,072.91 
1,500.00 

40,000.00 
20,000.00 
63,000.00 
70,000.00 
185,000.00 
20,000.00 


44,688.50 
43,615.59 
42,115.59 
77,215.59 
57,115.59 
74,115.59 
74,115.59 
84,115.59 
129,115.59 


The above table clearly evidences that defendants 


Kaufman and Jacobs had been using Esquire as their private bank 


from which borrowings could be made without prior approval, with- 


out any interest or security and without disclosure to any of the 


limited partners. 


~. 


Furthermore, tucked away at note 6 of the financia 


statement for the fiscal year ended December 31, 1972 was the 


vital fact that the general partners had contracted to sell 


Esquire's principal asset, its leasehold interest in the Esquire 


Building in Chicago. 


A copy of the page containing that note 


«8 
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annexed as Exhibit "C" . ‘he limited partners had never previous- 
ly been advised of this fact and were completely unaware of it. 

, The note indicates that $910,000 was received by the general part- 
ners as a deposit on account (which has never been accounted for); 
that a closing would not take place fov 5 years and that, in the 
interim, the net lease rent on the Building was to be reduced by 
25%. To date there has still been no description of the trans- 
action by the general partners. Nevertheless, solely as a result 
of this action, the limited partners were able to discover the 
existence of such transaction and, thereby, to take such further 
action as was reouired to protect Esauire and their interests in 


Esauire. 


13. As a result of the facts revealed by the above 
described certified financial statements a great deal of the re- 
lief sought by Counts IV and V of the complaint, though dismissed 


on jurisdictional grounds, has been obtained. 


14. The revelation of the illegal borrowings and the 
leasehold sale described above supplied the limited partners of 
Esquire with information sufficient to enable them to commence an 
action in the Supreme Court of the State of New York, New York 
County, on behalf of Esquire against the defendant general part- 


ners seeking, inter alia, repayment of the outstanding amount of 


the loans, interest on all borrowings over the 10 year period 
involved, payment to Esquire of all profits realized by the gen- 


eral partners from their use of borrowed funds and a complete 


accounting concerning the leasehold sale. 
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certain that without 
matter, the 
illegal borrowings 


the financial con- 


matters, all limited 


purchased 


antly benefited from 
Esquire's formation in 1962 


that representatives of 


| 
| 
| 
Purther- | 
| 
| 


' 


part were carefully watching them and will continu 
No longer can the general partners operate on the pri- 
vate fiefdom theory as they had in the past. 

Securities Laws Violations 

17. With respect to the Counts based on securities laws 
violations, after oral argument on December 4, 1973, this Court 
decided that this action could be maintained as a class action 
and granted summary judgment on Counts I and III. Following 
that decision, we suggested to the Court that Count II be discon- 
tinued in light of the fact that summary judgment on Counts I and 
III would yield substantially the relief which could have been ob- 


tained under Count II. 


18. As a result of the granting of summary judgment on 
Counts I and III, the Court decided that each limited partner who 
had purchased an additional limited partnership interest in the 


1971 offering was entitled to rescission. 
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19. Naturally, the order requiring rescission benefits 


the individual members of the class who opt for rescission. How- 


f ever, a great benefit in this regard is conferred on all limited 
partners since +. effect of the judgment in this action will be 
to let the defe. ' 1t general partners know that the limited part- 
ners will no longer tolerate violations of the securities laws in 


the operation of Esquire. 


20. The importance of this for the limited partners an 
Esquire itself cannot be overestimated since the violation com- 
plained of in Counts I, II and III of the complaint was not the 


rirst such violation on the part of the defendant general part- 


ners. On at least two prior occasions, the defendant general 
partners herein committed the identical violation (i.e. the 
issuance of securities in a public offering without the filing of 
a registration statement). Such other violations were as 
follows: 

(a) In 1968, the defendant general partners herein 
caused Esquire to offer additional limited partnership interests 
to all limited partners and did actually sell such additional 
partnership interests without filing a registration statement or 
distributing, a prospectus. A copy of the letter cated 
November 20, 1968, by which that illegal offering sas made is 
annexed hereto as Exhibit "p". S) 

(b) In 1970, the same persons, as general partners 
of the Sherman Company, a New York limited partnership which 
owned the Sherman House Hotel in Chicago, made a public offer- 
ing of securities to more than 700 limited partners pursuant 


' to a letter dated May 29, 1970 and without the filing of a 


reristration statement or the distribution of any prospectus at 
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all. <A copy of the letter sent by such defendant general partners 


in connection with the Sherman Hotel is annexed hereto as Exhibit 


"E" . Many of the limited partners of the Esquire company are 


also limited partners of the Sherman Company. Plaintiff in this 


action is one such person and is fully aware of the above facts. 


21. In view of the fact that a limited partner must be 
a “purchaser” in order to have standing under the Birnbaum Rule 
to remedy such an illegal offering, limited partners who do not 
purchase because they have no facts on which to base an invest- 
ment decision, are diluted without remedy. This is what did 
happen in 1968 when the previous illegal offering was made by the 
defendant general partners on behalf of Esouire. At that time, 
no limited partner, who purchased, acted to remedy the violation. 
It was only after the second illegal offering in 1971, which was 
the subject of this action, that plaintiff, as a limited partner, 
decided to act in behalf of his fellow limited partners to stop 


these abuses of trust and violations of law. 


22. Had this Lawsuit not been commenced, prosecuted 
and brought to a successful conclusion, there would have been no 
deterrent to continuing future violations of the securities laws 
by the defendant general partners. As a result of this action, 
they now know that future such violations will not be tolerated. 


=. 


All limited partners benefit significantly from this. 
Importance of this Case 
23. The importance of this case is evidenced from che 
fact that after the decision of this Court dated December 4, 1973 
an article describing the decision appea..d on the first page cf 


the New York Law Journal. A copy of that article is annexed 
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as Exhibit "I". The reason for this is that it has taken actions 


1 like this to remedy repeated gross \iolations of rights under the 


; securities laws and otherwise perpetrated by general partners of 
New York limited partnerships dealing in real estate, such as 
Esquire. In the 1950's anda 1960's there were a substantial num- 


ber of real estate syndication offerings in which many millions 


of dollars were invested. Unfortunately, in too many instances, 
such as this one, the general partners who managed the enterprise 
believed that they could do whatever they wanted and did not have 
to comply with requirements of contract or statute. Class actions, 
such as this one, have been the vehicle by which such conduct 
could be remedied. The annexed New York law Journal article 
indicates the importance of, and public interest in, this action. 
The Services Rendered 
Pa | 24, In order to bring about the results described 
above, plaintiff's law firm devoted a substantial ~mount of time 


and effort. 


25. Plaintiff's law firm is top rated by the Martin- 
dale Hubbell Law Directory. It is highly experienced in the 
securities law field as well as class action litigation involving 
violations of the securities laws, having actively prosecuted 
and defended numerous class action and derivative suits based on 
violations thereof. One of the partners who worked on this mat- 
ter, Stuart D. Wechsler, is the editor of a book published by the 
Practicing Law Institute called "Prosecuting and Defending 
Stockholders' Suits" and has been in charge of the Practicing 
Law Institute's seminars given in New York and other cities on 


the same subject. David M. Gerstein, the other partner in charge 


of this action, has had more than 15 years of experience in both 


bie 
the securities law and litigation areas. The associates who 


+ worked on this matter, Ronald D, Shindler and Robert S. Churchill, 
| whose time is indicated on the time sheets, have each been invol- 
ved in several class action matters involving securities laws vio- 


lations. 


26. To date, plaintiff's law firm has expended 69 hours 
of partners’ time and 174-1/2 hours of associates' time (excluding 
any time spent in connection with this application) in connection 
with this matter, As is the case with all other matters handled 
by plaintiff's law firm, daily time records are kept by all attor- 
neys working on the matter. Annexed hereto as Exhibit"G" is a 
copy of such time sheets showing the hours spent by each of such 
partners and associates, Annexed hereto as Exhibit"H" is 8 sched- 
ule indicating the distribution of hours spent, by date, showing 
whether the hours represent services rendered by a partner or 
associate and the normal hourly billing rate of each. The bill- 
ing rates reflected by the schedule are well within the rates 


charged by equivalent firms in New York City. 


e7. The services rendered include: the analysis of the 
factual and legal issues; discussions with limited partners of 
Esquire; preparation and arranging for service of the summons and 
complaint; preparation of papers for plaintiff's motion for class 
action determination and summary judgment and of reply papers; re- 
search and briefing of numerous legal issues and preparation of 
Memorandum of Law and Reply Memorandum of iw; oral argument with 
respect to the motion for class action determination and summary 
judgment; analysis of the certified financial statements of the 


general partnership for the past ten years; discussions with 
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defendants' counsel; miscellaneous correspondence; preparation of 
proposed order of class action determination, summary judgment 
and the notice to the class; conference with the Court concerning 
such order and notice; discussions with defendants' counsel 
concerninr, modifications of the order and notice; and miscellane- 


ous additional services 


28. In agreeing to represent the plaint‘ff in this 
action, plaintiff's counsel accepted the risk of being compensa- 
ted on a contingency fee basis and the risk that it would be un- 
successful. In determining what is a fair fee for such counsel, 


those facts must be taken into consideration. 


29. On the basis of the normal rates of plaintiff's 
law firm shown in Exhibit "H" hereto, on a time-charge basis, 
plaintiff's counsel would have charged a fee of $ 15,625 
However, considering the contingent fee aspect of the matter, 
the expertise involved, the resusts achieved an. the benefits 
conferred upon all limited partners and upon Esquire itself as 
a result of this action, it is respectfully submitted that a 
fair fee would be substantially more than $25,000 and that a 
fee of $25,000 would be modest. In addition, plaintiff's counsel 
has incurred disbursements of $ 331.41 which are described in 
Exhibit "IL" annexed hereto and made a part hereof, for which they 
are entitled to be reimbursed. ~. 

Who Should Be Required To Pay The 
___ Fee of Plaintiff's Counsel? 
30. For the reasons described herein, it is respect- 


fully submitted that defendants, Benjamin Kaufman and Nathan P. 


Jacobs, should be required to pay all of the fees of plaintiff's 


‘| Counsel or, in the alternative, that defendant Esquire should be 
1, required to pay such fees, Under the circumstances presented 
nerein, to require such fees to be paid in any other manner 


would defeat the remejy of rescission ordered by *he court. 


31, The essential consideration is that in this case, 
the effectiveness of the remedy ordered is dependent upon pay- 


ment by the defendants of the fees of plaintiff's attorneys. 


32. In the usual successful shareholders' class action, 
; Such as one involving a violation of Rule 10(b) (5) promulgated 
under the 34 Act damages are awarded from which plaintiff's 
counsel is compensated, Such acti-ns ordinarily involve many 
thousands of individuals. The amount of the attorneys' fees 
is usually only a small percentage of the amount which each 


“member of the class receives, Furthermore, as a result of the 


thousands ~f individuals ordinarily in the Class, the usual 


class member has only a small economic interest in the outcome, 


33. This case presents an entirely different situation, 
Here, there are only 186individuals who purchased additional 
limited partnership interests in 1971 and they paid an aggregate 
consideration of $ 131,250 - As @ result of the illegal 
offering by the defendants, they are entitled to their own money 
_ back. It is the statutory purpose to place them in status quo, 
The deduction of plaintiff's attorneys fees from their own money 
to which they are entitled upon rescission would completely de- 


feat such statutory purpose, 


34. Furthermore, the deduction of such fees from 
the money which would be repayab‘te upon rescission would in fact 
‘mean that no one would elect to rescind, thereby rendering 


meaningless the rescission remedy. 


Saha 


35. For example, if the Court should award attorneys’ 
fees of $25,000, as sought by this application, and if the persons 
who invested 60% of the total amount paid by limited partners in 
the 1971 offering opted for rescission, it would mean that in- 
stead of getting back $80,009 they would only get back $55,000 
and thereby suffer a diminution in the amount which would be 


returned to them of more than 30%. If the persons who invested 


only 50% of the 1971 investment were to elect to rescind and 


$25,000 was deducted, they would suffer a diminution of 38%. If 
40% would otherwise rescind and $25,000 was ordered as a fee, 
there would be a diminution of 47%. However, in reality, because 
no limited partner would know how many of the other limited part- 
ners would elect to rescind, no one would rescind since he would 
have no way of knowing how much money he would receive back and 
he would suffer the possibility of an enormous reduction in 

what would be repaid. In other words, if this Court should order 
plaintiff's attorneys' fees to be paid out of the money to be 
refunded, no one will be able to utilize the rescission remedy 


which would be thereby rendered meaningless. 


36. If a fixed fee were not awarded and plaintiff's 
attorneys' fees were awarded as a percentage of the money pay- 
able to those who rescinded, there would be a similar problem. 
I” the Court believed that a fee of $25,000 was fair ard reason- 


: able and if every single person entitled to rescind elected to do 


would have to be deducted. However, in reality, many limited 
partners would not accept that remedy because (1) they would not 
be getting their investment back; (2) the entire burden of con- 


so, approximately 20% of the amount repayable to each person 
ferring the benefits realized from this action would be placed 


Te 35% 
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solely on those who rescinded and (3) the therapeutic effects of 
this action improves the value of their investment in Esquire. 
In such event, the véry attorneys whose services caused those 
therapeutic effects would receive either no fee or a fee far 
smaller than one which would be fair and equitable. This would 
not be proper and would bring about neither the remedy ordered 


nor a fair fee for plaintiff's counsel. 


37. Under the circumstances which exist, it is only 
fair and proper that the individual general partners, namely 
Benjamin Kaufman and Nathan P. Jacobs, be required to pay 
plaintiff's legal fees. It is they and they alone who are 
responsible for the illegal offering made in 1971; it is they 
who have caused previous illegal offerings to be made; it is 
they who were responsible for the failure to supply certified 
financial statements to the limited partners; and it is they 


whose illegal loans were revealed as a result of this action. 


38. If defendants Kaufman and Jacobs are not required 
to pay plaintiff's legal fees, they will simply have sustained 
no adverse consequences whatever as a result of their breaches 
of duty. ln fact, if plaintiff's counsel fees were imposed on 
members of the class, thereby inducing such members not to ac- 
cept the rescission remedy, such defendants would in fact have 
triumphed in this case to the detriment of the membeis of the 
class and all other limited partners. In effect an injured 
class of limited partners would be paying for the illegalities 
of the very persons who caused the injury. Furthermore, unless 
such defendants are required to pay. such fees, they will escape 
completely unscathed and not be effectively deterred from simila 


violations in the future. This is not a proper result. 


A acai Tee CO ST i - : ee 
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33. If, however, this Court does not believe that such 


. defendants should be required to pay such legal fees, at the 

very least the payment of such fees should be imposed upon Esquire 
itself since in this manner 211 of the members of the class as 
limited partners of Esquire, as well as all other limited partners 
by their interest in Esquire, will have shared in such fees. 

This result would be fair in that Esquire itself and all its 
limited partners are the beneficiaries of the therapeutic benefits 


conferred as a result of the services of plaintiff's attorneys. 


4O, A recapitulation of all of such benefits includes: 
(1) obtaining summary judgment in this action 
declaring the 1971 public offering to be illegal, and compe ling 
defendants to return to the class members the monies paid by them 
on the public offering in exchange for their additional partner- 

Ship interests; 

(ii) establishing a watchdog function over the 
meneral partners on bchalf of the limited partners and encouraging 
future compliance with statutory and contractual obligations; 

(1411) deterring future offerings of limited part- 
nership interests to the limited partners in violation of federal 
and state securities laws; 

(iv) causing certified financial statements for 
the 1972 fiscal year to be sent to all limited partners for the 
first time since Esquire was formed in 1962; ~s 

(v) causing certified financial statements for 
the 1973 fiscal year to be sent to all limited partners; 

(vi) causing the defendants to supply certified 
financial statements for all previous fiscal years to plaintiff's 
attorneys; 

(vil) discovering as a result of the review of all 


of such certified financial statements the illegal secret 
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f borrowings by the general partners aggregating more than 
$500 ,000, between 1962 and 1972; 

(viii) discovering as a result of the review of the 1972 
financial statement that the major asset of Esquire, to wit, 
the leasehold interest in the Esquire Bullding in Chicago had 
been disposed of in a transaction never previously disclosed to 


any of the limited partners, 


WHEREFORE, it is respectfully requested that: 
(a) plaintiff be awarded $25,000 as and for his 
'attorneys' fees for services rendered in this action, together 
with the disbursements thereof; and 
(b) that such fees be paid by defendants Ben jamin 
Kaufman and Nathan P, Jacobs or,in the alternative, by defendant 


Esquire, 


| ) 


l 604. Mf, 
G 


Sworn to before me this 
Jf "‘day of June, 1974 


€ Oe 


| ( 


“—~Notary Public 4 


- 
nS 


ROB RT S. CHURCHILE 
NOTARY PUBLIC, STATE OF LW YORK 
No. So19045 
Qualified in Kings County 
Commission Expires March 30, 1974 


~ , of ne, Oe eT 
fern Ss ° 
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EXHIBIT A = LETTER OF NATHANIEL M, SOKOLSKI DATED MAY 23, 1973 
TO JUDGE METZNER 


May 23, 1973 


Nonorable Charles M. Metzner 

United Staten District Court for the 
Southern Dintrict of New York 

United States Courthouse 

Foley Square 

New York, N.Y. 


Re; Kopet v. Esquire, et al. 
Docket No 2 v, 46 


Dear Judge Metzner: 


At the request and on behalf of Herman Odell, Fsq., you will 
find enclosed Audited Financial Statements of the defendant, 
The Pryuire Realty Company, which were referred to in the 
answering affidavit of Benjamin Kaufman, sworn to May 21, 

1973, in opposition to plaintiff's motion for summary judgment. 


Respectfully yours, 


Nathaniel M. Sokolski 
NMS3 js 
encs. 


Kans, Goodkind, Wechsler & Gerstein, Esq. 
Herman Odell, Fsq. 
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EXHIBIT B = LETTER OF NATHANIEL M, SOKOLSK! DATED 
JUNE 5, 1973 TO JUDGE METZNER 


BY WAND DELIVERY 


June 5, 1973 


Honorable Charles M, Metzner 

United States District Court for the 
Southern District of New York 
United States Courthouse 

Foley Square 

New York, New York 


Re: Kopet v. Esquire, et al 
Docket No. 72 Civ. 4605 


Dear Judge Metzner: 


At the request of Herman Odell, Esq., you will find 
enclosed Audited Financial Statement of the defen- 
dant, The Esquire Realty Company, for the year 1972 
which was referred to in the answering affidavit of 
Benjamin Kaufman, sworn to May 21, 1973, in opposi- 
tion to plaintiff's motion for summary judgment, 


Respectfully yours, 


NATHANIEL M, SOKOLSKI 


Hus /imy 
Rnelosure 


ec: Kass, Goodkind, Wechsler & Gerstein, Esqs. 
Herman Odell, Esq, 
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EXHIBIT C - NOTES TO FINANCIAL STATEMENTS OF ESQUIRE 
REALTY 


THE ESQUIRE REALTY COMPANY 


NOLES TO FINANCIAL STATEMENTS 
AS AT DECEMBER 31, 1972 


Manhattan Bank, has been paid in full. 
sum of $5,059.30, has been charged 


during the period, Leaving no balance due, 


ovipinally in the sum of $50,000.00 was given 
) squire Building to be used lowards 
rr conversion. This was payable by 
month from this Security account and 
, rent ag additional rent. This was paid in 
Pull during, 1972 and Chis additional rent will : continue 


the future 


‘raschold held on the Esquire Building was 
n Movember L, L972 between The Esquire Realty 
Coa ind Of fiee Equities Corp. under the following terms 
and conditions: 


,000,000.00 less balance duc on the 
mortgage at tiie of closing, which 


s set for January 30, 1977, ane icss 


i 
$910,000.00 which was sececived tS al 
deposit on account of this contract, 


ise was amended reducinjys the rent from 
sc 31, 1972 to $235,800.00 and from 


balance of the term of the lease, rent 
year, 


im tne iS. DpesGrict «& 
j 


ol L.. Gopy of detter 1 
the company dated May 31, 1973 


ONLY copy AVAILABLE 
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EXHIBIT D = LETTER OF ESQUIRE REALTY DATED 
NOVEMBER 20, 1968 
OFEFICKH OF THE UNDERSIGNED 
1) KAST 40H STRERY 


OR RGN 


NEW YORK, N. ¥, 10016 


November 20, 1968 


RE ESQUIRE REALTY COMPANY 


Dear Investor: 


The purpose of this Letter is to apprise you of certain business 
Cransactions conducted by your General Partners this past month, 


The Lodi Shopping Center, known as Modells Shoppers World, is 
owned by the Fsquire Realty Company, It is net leased until 
November 30, 1981 (with options of renewal) to Lodi Shopping 
Center, Inc, and Peter Paul Realty Corporation, who in turn 

have subleased the entire premises to Modells Shoppers World, 

In order for the Modells' store to maintain its relative posi- 
tion in the highly competitive retail discount business in Lodi, 
New Jersey, Modells has found it necessary to make a building 
addition to its present store facilities, 


In an ecfiort to assist Modells and in order to protect the in- 
vestment of the Esquire Realty Company in the property, your 
General Partners, Benjamin Kaufman, Nathan P, Jacobs and Shabse 
Frankel have personally agreed and guaranteed to the Lodi Shopping 
Genter, Ine, and Peter Paul Realty Corporation that upon comple- 
tion of the building, addition, of approximately 20,000 square 
feel, Esquire Realty Company would pay to Lodi Shopping Center, 
Jnc, and Peter Paul Realty Corporation the sum of $200,000.00 
and in turn Lodi Shopping Center, Inc, and Peter Paul Realty 
Corporation would increase its rent payable to Esquire Realty 
Company by $24,000,000 a year, 


This rent inerease shall be payable until November 30, 1981, the 
end of the orisinal term of lease between Esquire Realty Company 
and Lodi Shopping, Center, ne, and Peter Paul Realty Corporation, 
Lf the options contained in the lease are exercised, then, of 


- 
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tO RANT 4d07n STREET 
NEW YORK, N. ¥, 10016 


Esquire Realty Company -Paye Two- November 20, 1968 


course, the aforesaid increase shall be payable during such option 
periods, 


Without any representations or expressions by the General Partners 
with respect to the soundness of the foregoing purchase by the 
Esquire Realty Company of the building addition, yvur General Parte 
ners by this letter, offer to you and each of the other Limited 
Partners of the Esquire Realty Company, your pro rata share of 

the additional assets (represented by the 20,006 foot building 
addition), upon the following conditions: 


(a) ‘That you invest in the Esquire Realty Company in cash 
within ten (10) days from your receipt hereof, the sum 
set forth at the foot of this letter; 


That you execute your agreement of indemnification of 
Messrs, Kaufman, Jacobs and Frankel holding tnem harm- 
less under their guaranty of payment to the extent of 
your cash investment set forth in (a) above, 


If you participate in this investment, your income pursuant to the 
Partnership Agreement shall be increased by a sum which on an annual 
basis will be equivalent to nine and one-half (9-1/2%) percent of 
your additional capital investment, 


Your General Partuers will be required and have the obligation and 
responsibility of making, additional cash capital contributions equal 
te the sum of $200,000.00 less any sums invested by the Limited 
Partners of the Esquire Realty Company as a result of the receipt 

of this Letter and offer, 


Very truly yours, 


ESQUIRE REALTY COMPANY 


al Partner 
fustructions: 


Tf you desire to participate as aforesaid to the extent of the invest- 
ment see forth at the foot of this letter, kindly sign your name in 


HuitK OO) 
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OPPICH OF THE UNDERSIGNED 
10 FANT 407TH STREET 
NEW YORK, No ¥, 1o0tG 


Company -Page Three- November 20, 1968 


__ 


tts 


indicated 


_ 


below and return your signed copy of this letter 


check in the enclosed, stamped and self-addressed 


enve ] ope, 


check by December 


assumed that you do not wish to participate, 


UNDERSI¢ 


than December 2, 1968, You may retain one 
for your records. If we do not receive your 


1968, then and in that event, it shall be 


‘ “ 


accepts the offer above made and encloses herewith 


Vis check to the order of ESQUIRE REALTY COMPANY in the sum of 

ee “~~... and shall execute an agreement of 
indemnification of Messrs, Kaufman, Jacgbs and Frankel to the 
extent of the cash investment made Si say 


EXHIBIT E - LETTER OF SHERMAN COMPANY DATED MAY 29, 1970 
THk SHERMAN COMPANY 
10 East 40th Strect 
New York, New York LOOLO6 


May 29, 1970 
Dear Inveslor: 


The Sherman Company, the Limited Partnership of which vou are a 
Limited Partner, is presently operating the Sherman Hotel, You 
had been previously advised of this fact by our most recent let- 
ter to you, 


Substantial workin, capital is required by the Partnership in 
the operations of the Hotel. Up until this time, local Chicago 
and New York banks made these working funds available to the 
Partnership, At the present time, such availability from these 
regular banking sources has been seriously curtailed. 


In order to properly maintain the Hotel operations and preserve 
the Sherman Company investinent therein, we now find it necessary 
to request an additional capital contribution of $660,000.00 from 
the General and Limited Partners of the company. 


[t is, therefore, necessary for each of the General and Limited 
Partners to make an additional capital contribution equal to ten 
(1L07.) percent of his original capital contribution to the Part- 
nership, 


For your convenience, we have enclosed a stamped, self-addressed 
envelope. We would appreciate either your forwarding your check 
or signing a copy of this Letter in the space provided for your 
Signature thereupon signifying when we can reasonably expect to 
receive your contribution as aforesaid. 


T enclose my check in the Respectfully yours, 
sum of $ Jip cet 
TIlE SHERMAN COMPANY 
cheek in said sum shall 
mailed no later than BENJAMIN KAUFMAN 
t970.. NATHAN P, JACOBS 
SAMUEL A. SEAVER 
SHABSE FRANKEL 


Sign here, GENERAL PARTNERS 


$$ 
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EXHIBIT F = NEW YORK: WAM’ JOURNAL ‘ARTICLE’ 


(LF, 1AS75, Pp? 


ONLY Copy AVAILABLE 
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vyndicate 


(Centinurd) 


of 166 limited partners who pur- 
chased additional interests totaling 
$131,250 

Mr. Kopet, In his 1972 sult, 
claimed no registration statement 
for the sale of the additional In- 
terests was filed with the Securt- 
tie: and Exchange Conunission 01 
with New York State 

Since the defendants admitted 
liability in not filing the statement, 
Judge Metznc: granted summary 
judgment on these counts, 

rowever, he refused to grant 
summary judgment on the alicga- 
tions that the ictter was misiead- 
ing, holding there was an issue of 
fact as to whether any damages 
had been suffered through issuance 
ol the letter 

Judge Metzner said the claims 
made about certificd reports and 
an vecounting of profits did not 
arise out of the 197) offering 

“They relate back,” he contin- 
ued, “to the formation of Exquire 
in 1962 and the conduct of its bus- 
ness fram that date up to and 
including today. Under no reason- 
ible reading of United Mine Work- 
ers v. Gibbs (343 VU. S. 715, 1966), 
ore these claims pendent to Counts 
land OL (dealing with the regis- 
tration stutement and the letter). 
Consequently, they must be dis- 
nissed ” 

Mr. isepet represented 
lias, Goodkind, Weehsler & 
stein: the defendants, by Heriman 
Odell. 
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UDITED STATES DISTRICT COURT Pn ee 
SOUTHER DIGTRICT OF BNW YORK vis hig" 
Pe ne eee eae Ee 
SAMUEL KOPET, 

Plaintife, 


~-againat- 72 Civ. 4605 


( 


ESQUIRE REALTY COMPANY, DENJANI E 
RAUZEAG, GERALD S, KAUFMAD and: as Y/SSC 


MATUAN P. JACOBS, ’ 


Defendante. a 
we cree cer eee er 
nA P ANC 
ni 
Kass, Coodkind, W: scholer & cersteia 
Attornsyo for Plaintif<  - 
122 Bast 42nd Streot 
flew Yor’:, DO. ¥. 10017 
David M, Corstein 
Robert G. Guurchill | cr Ling * 
of Counsel 


Horman Odell J 
Attorney for Defcndants 
One Uew York Plaza 
How York, 1. ¥. 10004 
John fF. Gulack roe 
Nathaniel M. Gokoloki 
\0£ Counsel . 
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HMETZNER, D.des 
Ta attormeys for the plaintige seek i avard 
. s f “! 


of counsol Leas in the sum of $25, 000, plus éLeburscaente 


of, 6339 to be paid for by the individual defendants or, 5. ol 


in tne alternative, by ew Eoquiro Realty. Cenpany . | o I: 
(Esquire Realty), ae en ol 

Pe This action was ae instituted a ea clase ection . ; 
on bebrf of cone of tho Sinkean partnore of magatee: "Oy | “Ng 
Realty. The complaint 6 contained five counts, | on plainiscs: y 
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dictica. on paccaber oe 29735 ofondants* eroacwrction “20 ‘ 
granted and platntite’s noticn for ew=ary gudqment wae ‘ 


Odes sf. oe Xe dat ¢ ) 


granted on consent as to conte I and irk. The motion | ST 


' 
Q " “ we 


Genicd ag to Count If because of the existence ¢ of triable eae ER iH 
iocucs of fact. Plointife “voluntesily @hecoatinycd “ os : 
Count II in light of the fact that eumiary Suégeent pil | 4 
grantod on Counte Zz and IIE watch, oahiehenes to plaintieey aR i 
"would yield oubstentielly the roliet wath outa haye | eek i 4 
hecn obtained under Count aa." te : : z Sy ip) a A 
Count I charged violation ae poction i 12() ‘of wt ¢ ", a 
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the piniistiiics Act of 1933, vnile Count rit PRE a 
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under the doctrine of pendent jurisdictian, violation 
of the Low York General Burainesa Law, Count XZ charged 
violation of section 10(b) of the Gecurities Exchange 


Adt of 1934. ae $eE9a..%, 2F¢ as 
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In the latter part.of Rekruary, 1974, the 


og. 


‘partios submitted counterordora on the dceisjon of the, 


nee? 


‘tourt,, including tho ordering. paragraphs. necessary, to 


‘proceed as a clase action. undan; Babe: 89 {b) {3} », _Acepepany 
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to be entorad, . Among the additions. to ba mado, was notice | 
that counsel for the plaintifé would be eacking tho payment 


of a foo out of the sacovery end the ¢uount of the requasted 
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feo, slong with the requirement that an afi of. 
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in edvance of tha dato sect for a. hearing oa the requested 
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Nothing further was heard from the parties é 
for several mcnths until this present ee who viegascvid iy 
returnable on une 24, and leter adjouracd on tho MM 
Ne Roca eat oe Vas mae: 
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partias’ conecnt to Geptonber 5. , 
ae OM hae PG | 
X can understand plaintits*s request that. 


defendants be required to pay tho. feo in addition to tha: 0 ae 


recovory flowing frax tho gzenting of om.bary “gua wield < : ae 
on Counto I and 18%, There are practical Gifficultios + ae 
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involved 1f the succecsful nembaeis of tha class, are called Re 


upoa to pay tho fea, The ‘amount ¢ of the 0 earned ony 
at: ee oe . { by 
wold ba quite ena, at least whan compared with the. 
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Eowover, that in no Cault of the defendants. 
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Section 12(1) provides: erouttie rot.pites eal : ! a 
euccesoful plaintiftes reaciaaton, ae ‘tha stock ‘es "y : ‘ “ 
atill ovncd, or damagen if tha ‘atock haz been fold, es ete Hee 

Ile v. Blectric Astork.tta, 396 Bs. 3 375,303 50357 py 
(1970) is not helpful to tho nttcrneya hore. thas cage | 4 
dealt with Section 14é(a) which maken no proviedon for * ; 4 
private recovery. The Court, in evending “counsel onde % , i i 
was Gesirous of alding tho “private attornoy genoral* ta ie Fy 
the enforcement of the rouedial provisiona of the act. ‘i 
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in a cxno whera a fund Le not created by efforts of 
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Me are dealitng horo with o representative suit, 
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calo de exit above restine the Limited puetnore GI: 
ceiskeet with incommution tabtidhens * sowie then to 
 COLZIENCe an action in the Supraiue Court of tho £ Slate ek 


Mew York, lew York County, en bohare, i Reynira agate: “¢ 


the dofendent general partners cocking, ute,” If the! 


information dovotoped de eo useful to the rerbere of the 


6la 
an award of counsel fees there upon the successful 


concluoion of the Litigation. 


pk Bathe 

Countel may only scek an award for servicos , rt te 

renderedi in the successtul Litigation in this court by : S, 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


ene eeeeneeeneneeeee I 
SAMUEL KOPET, 


Appellant, 


againat Affidewit of Personal Sermre 


ESQUIRE REALTY CO., ETAL., 


Appellees. 


STATE OF NEW YORK, COUNTY OF NEW YORK 
I, Victor Ortega, being duly suom, 
deposes and says that deponent is not @ party to the action, is vver 18 years of age and resides at 


1027 Avenue St. John, Bronx, New York 
That onthe 14th day of April 1975 /@HXat 1 New York Plaza, N.Y. N.Y. 


deponent served the aansaed Ky Pin dig 


Herman Odell 


the Attorneys in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 


papers as the Attorney/(s) herein, 


Sworn to before me, this 14th pee a ae Aga) 
day of April 1975 0. ¢ @.4 


i, Vi VICTOR ORTEGA 
Cl, fen~ 


ROBERT T. BRIN 
NOTARY PUBLIC, STATE oF NEW YORK 
NO. 31 - O418959 
QUALIFIED jy 


NEW YORK coun 
COMM! asap hs 


SSiON EXPIRES MARCH 30, 1075 
“9772 


